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ABSTRACT 

Language minority students are legally entitled to a 
baseline opportunity for an adequate, affirmative, appropriate, and 
effective education, allowing them an "equally fair shot" at a high 
school diploma. Certain absolute legal standards for this baseline 
educational entitlement are posited to^exist; this claim is . supported 
by complementary analyses of (1) the right to equal educational, 
^nnAr+nn \ +v nn^or +Ho ecjual protection clause of the Fourteenth 
Amendment and Title VI of the Civil; Rights Act o 
protected interests under the due process clause 
Amendment. A synthesis of these two legal 
educational opportunity presupposes some 
quantity and quality of education. In practice, this means that 
planning, diagnostic, and program requirements must work to allow 
second language minority students to participate' effectively in the 
regular instructional program; It is observed that the' es tabl i shmen t 
of such a baseline standard of educational adequacy provides an 
objective basis for educational malpractice litigation, since states 
and school districts must demonstrate that they have adequately, 
affirmatively, appropriately, and effectively instructed the 
in all the skills, concepts, and courses required for high 
graduation. (TE) 



1*964; and (2) 
of the Fourteenth 
analyses reveals that equal 
entitlement to minimum 
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THE RIGHT OF LANGUAGE MINORITY STUDENTS TO A FAIR SHOT AT A HIGH SCHOOL 
DIPLOMA: A LEGAL ANALYSIS 

Marsha; J. Hi rano-'Nakan i sh i and Elizabeth Osthimer 

INTRODUCTION 

| n Brown v. B oard of Education , the Supreme Court recognized a 
Constitutional r i ght "to "equal educational opportunity." 1 Twenty years 
later in Lau v. Nichols , >.ne iUpi umc «<j<ji i ,wuii<-u 
the parameters of an equal educational opportunity for minority 
students wi.th limited' English language proficiency. 2 The Court in Lau 
held that the right to an equal educational opportunity, pursuant to 
Title VI of 'the Civil Rights Act of 1 96^4 , entitles language minority- 
students to more than just ". . the same facilities, textbooks, 
teachers and curriculum . . •" provided to other, English-speaking 
student s."3 In the near 1 y' t h j r ty years after Brown and in the decade 
after Lau, the courts, lawmakers and educators have tried to determine 
what really constitutes an equal educational opportunity for all 
students, including language minority students. 1 * 

The Concept of Equal Educational Opportunity 

Equal educational opportunity has'been analyzed along several 
dimensions. Some have defined it in terms of "inputs," and argue that 
each student is entitled to an equal s£are of the available educational 
• resources. 5 Resources in this regard have included more than con- 
siderations of total per-pupil expenditures: Teachers, textbooks, 
facilities and the racial composition of a school have all been 
classified as "educational inputs" by the courts. 6 

Equal educational opportunity also has been analyzed in terms of 
"outcomes," usually in terms of how well a student does in school or 
performs on a standardized test. 7 One type of outcome analysis places 
a heavy priority on the actual equa'ization of student performance 
levels on tests or other measures of academic achievement. Under 
another type of outcome analysis, students do not have to demonstrate 
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that they' have actually done "equally well" rn school, but the court 
must be satisfied- that they have 'received "equal benefits" from the 
instructional program . of fered to them. 8 Under either type of outcome 
analysis, ft often is emphasized that different, and possibly unequal, 
educational inputs may be requi red to. ensure "equal" benefits or 
performance . 

Whether' couched in terms of i-nputs or outcomes, the concept. of 
i „A,^->*. n on n rf.,n;rw ^bra^* c r>e r 1 i c i.i 1 a r .3 na 1 y t i c framework 

and a corresponding standard for assessing a state's or a school., 
district's provision of educational opportun i t i es .9 

Equal educational opportunity for language miner it,' st. dents has 
been expressed primarily in terms of equal benefits. for example, in 
Lau* , the Court held that educational inputs for language minority 
students must be tailored to their language-related needs to ensure 
that 'they participate on an equal basic- in the instructional program. 

Relative Standard Analysis 

Simpl istically, equal opportunity means that when providing an 
education to all students, a state is required' to provide an e^uai 
educational opportunity to its. language minority students. The, extent 
to which this .. obi igation is met is determined by comparison; using a 
relative standard for assessing equal opportunity: One asks, "Did , 
language minority student X receive equal benefits from the education 
vis-a-vis student Y?" In the event that the two sides of this equation 
match up, the state has discharged its responsibility under an equal 
opportunity mode of analysis. , 
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The obvious crawbacks to this relative standard analysis o r equal 
opportunity are perhaps best summarized in the form of questions: What 
happens when a language minority's educational opportunity is 
determined to be equal to the opportunity afforded other students, but 
both sets of opportunities are equally poor or of low quality? Does an 
"equal educational opportunity" for language minority students carry 
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with it any guarantee to some minimal level, or baseline, educational 
opportunity? rf a'baseline educat ional. oppor tun i ty exists, how is it 
assessed and del.ineated? , <' 

The Concept of Baseline Level of Education 

Answers to these questions are not found in the legal 1 i terature 
on language minority education. The conceot of a language minority's 
right to a .baseline level of education has not been recognized nor 
developed by legal analysts. 11 Although the relative standard for 
assessing and delineating the • language- minor I ty student's educational 
opportunity has been developed, there har, been little judi-cial 
development on the absolute notion ,of a Hoot or baseline below which 
an equal opportunity, by definition, cannot fall. 
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' Despite the limited discussion of a language minority's right to a 
baseline educational opportunity, the courts have not been completely 
silent on this issue. In San Antonio independe nt School District v._ 
Rodriguez , the U.S. Supreme Court stated that all students may be . 
entitled to sole baseline educational opportunity.^ More specifi- 
cally, the Court acknowledged that "some identifiable quantum of 
education" may be a constitutionally protected prerequi s i t -o to the 
meaningful'exercise of -r i gh t s embod i ed in the Constitution. 11 * However, 
sirjce the issue of whether ' pi a i nt i ffs received a baseline educational'' 
opportunity was not before the Rodriguez Court, no attempt was made to, 
define the parameters of the "constitutionally protected quantum" of 
education required for a baseline. 1 ^ 

Overview of the Present Analysis 

In the present analysis, impetus is taken from the Rodriguez 
Court's acknowledgment. It is argued that language mi nor i ty student s 
are 1 ega 1 1 y • ent i t 1 ed to a baseline educational opportunity. 
Furthermore, certain absolute, as opposed to relative, legal .standards 
are posited to exist which will help to assess and give substance to 
this entitlement. In the' present argumen t , ' t h i s baseline educational 
entitlement is viewed theoretically in two complementary ways: As a 
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right that is logically and inextricably embedded in any meaningful 
articulation of a right to equal-educational opportunity, and as part 
of a student's protected interest in education subject to procedural 
due process protections. 

The first section of this analysis presents a discussion of 
baseline educational entitlement in reference to the Equal Protection 
Clause of the Fourteenth Amendment to the U.S. Constitution, Title VI 
~* *u r;»,;i D;„h>r a-*- iqAIi *nri fho Pnnai Educational Opportunities 
Act of 197**. 16 The right to equal t rea tmen t , '"a r t i cul a ted in the 
Constitution and in these statutes ,\ i s reformulated as embodying an 
underlying right' to a baseline educat ional .opportunity,. It is argued 
that these extant legal standards require the provision of a baseline 
education to language minority students. They also help to specify the 
form -and content of language minority educational offerings. More 
specifically, standards requiring "affirmative," "appropriate" and 
"effective" education are analyzed in light of Lau_v_. Nichols, Title VI 
of the Civil Rights Act of T96^, an HEW May 25th Memorandum 
interpreting Title V I / and the Equal Educational Opportunities Act of 
197*» (EE0A)J7 

The second, section presents an analysis of baseline educational 
entitlement in reference to the Due Process Clause of the fourteenth 
Amendment to'the U.S. Const,! tut i on . 18 It is argued here that all 
tudents, including 1 language minority students, have protected 
interests in education that cannot be abridged without adherence to 
certain notions of fairness. Within liiis view of the right of language 

incrity students to a baseline educational opportunity, a standard 
requiring "adequate" education is identified and analyzed specifically 
in terms of state statutes 'that del i neate minimum requirements for high 
school graduation, state statutes that mandate minimum competency 
testing (MCT) programs and the District Court and Fifth Circuit Court 
of .Appeals decisions i n Deb ra_±^_^Jhihln9l2Il ■ 1 9 
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The third section presents a synthesis of the two foregoing _ 
complementary analyses', revealing certain baseline standards which 
require the provision of adequate, affirmative, appropriate and 
effective education for language minority students. The synthesis 
posits that language minority students have a right to "a fair shot". at 
the high school id i p 1 oma . 

The fourth and final section of the analysis presents conclusions 
.-.u t.\u,, c„~ ^r^.ccmn r>f thp ! annua qe minority baseline 

W II I CI I l i_> i ! urn i rOin >-i "- uu^-l«ll •- S> z> 

educational entitlement and standards. 

BASELINE EDUCATIONAL RIGHT: AFFIRMATIVE, APPROPRIATE 
AND EFFECTIVE EDUCATION 

The constitutional right to "equal treatment under the law" is 
embodied in the Equal Protection Clause of the Fourteenth Amendment to 
the U.S. Constitution. 20 The Equal Protection Clause requires that 
similarly situated persons be treated in a like manner by the state. 
Laws that categorize or classify individuals with the purpose of, 
treating them differently or laws that impinge on some constitutionally 
recognized right or interest are reviewed by the courts under the Equal 
Protection Clause. If a state seeks to enforce a law that will result 
in unequal treatment on the basis of a susDec^lassjilcaUon (e.g., 
race or national origin) or a law that will affect a fundamental 
interest (e.g., the right to vote), the courts will strictly scrutinize 
that state action, and the state will bear a heavy burden of persuasion 
and proof against any challenge to the constitutionality of the law. 21 
In brief, then, the Equal Protection C 1 ause .guarantees equal treatment 
with regard to race, national origin and other constitutionally suspect 
classifications, and it also guarantees equal treatment with respect U 
certain fundamental interests explicitly recognized in the 
Const i tut i on . 22 

Some analysts have suggested that focusing primarily on equality 
creates conceptual confusion; such focus assumes the existence of 
certain rights and entitlements, then proceeds directly to the 
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discussion of relative equality or inequality of treatment without 
specifically addressing the nature and scope of the assumptive 
entitlements. 2 3 Although the Supreme Court in Brown recognized a right' 
to equal educational opportunity, such a right, as recognized and 
analyzed to date, has not explicitly carried with it any corresponding 
right to some clearly defined particular type or minimum level of 
educat i on .2^ 

Common ^nsp. if not the courts, tells us that some notion of a 
minimum-level, or baseline, education is required to give the concept 
of educational equality meaning and substance. 2 ^ If the right to equal 
educational opportunity is not premised on the recognition of some 
entitlement to a minimum quantity or quality of education, then it 
becomes an illusory guarantee with no substantive content of its own: 
Equal opportunity easily can result in equal ly onerous, unfair, 
irrational or harmful policies. 26 

I 

Conceptually, we can analyze and interpret various statutes and 
court decisions, as providing language minority students with an 
underlying right to * basel i ne educational opportunity. While not 
fundamental in nature, such a notion of baseline underpins and gives 
substance to the right of language minority students to equal 
educational oppor t un i ty . 27 



Statutory Rights 

A number of federal statutes establish that there is an underlying 
right of language minorities to affir mative , appropriate and eJj_ccUw; 
education, implicit in the statutory entitlement to equal educational 
oppor tun i ty . 

Specifically, Title VI of the Civ 1 Rights Act of 1 96^ prohibits 
discrimination on the bar, is of race, color or national origin in any 
program receiving federal financial assistance 28 In 1970, the 
Department of Health, Education and Welfare (MEW) issued the May 2|Uh 
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Memorandum, a clarifying guideline to one of its Title VI 
regulations. 2 9 The May 25th Memorandum, requires that where inability 
to" speak and understand the English language excludes national e-igin 
minority students from effective participation in the educational 
program, the school district must take affirmative steps to rectify L la- 
language deficiency in order to open its instructional program to these 
students. 30 The Equal Educational Opportunities Act ( EEOA) states that 
"the failure by an educational agency to take appropriate action to 
overcome language barriers that impede equal participation by language 
minorities in an instructional program constitutes an impermissible 
denial of equal educational oppor tun i t y . 1 '3 1 These federally-guaranteed 
statutory rights of language minority students to equal educational 
opportunity are i nterpretab 1 e within a frame of reference that focuses 
on a language minority student's right to some type of baseline 
education rather than focusing on the acknowledged right to equal 
educational oppor tun i ty . 3 2 

While these statutes obviously were drafted to ensure equal 
educational opportunity for all students, they also contain language 
which establishes the notion that there is a floor, or baseljne, 
education below which no language minority's ejajjaj. oppor tun i ty can 
sink. Title VI and the May 25th Memorandum presume the existence of a 
school district "regular" instructional program wi th specified progres 
markers and ends, or outcomes, towards which affirmative instructional 
steps must leac language minority students. Furthermore, Title VI and 
the May 25th Memorandum specify offectjvc port i ci pat ion as a standard 
by wlm.i, to determine whether or not language minority students are 
being afforded a baseline educational opportunity. The EEOA likewise 
assumes there is a regular instructional program. In this case, 
appropriate action is the standard by which assessments are made 
"regarding the p.ovision, or non-provision, of a |,.,seline educational 
oppoi tun i t y . 
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Interpretation of Statutory Rights in Court Decisions 

Although the Rqdr iquez Court suggested a constitutionally 
protected quantun of education, it provided no guidance in defining 
paramet'-: o r a baseline educational opportunity. Analysis of court 
decisions focusing on statutory interpretation provides such guidance. 

The Supreme Court in Lou v. Nich ol s held that the total failure of 
a San Francisco school district to address the educational needs of 
limited-English, Chinese-origin students contravened the dictates of 
Title V! and t ho May 25th Memorandum . 33 Although the Court did not 
specify what the district must do to meet its obligation to these 
students under Title VI, it was clear that some sort of special 
assistance was required. 3 A The Court held that language minority 
students are entitled to equal benefits, and not merely the "same" 
inputs in terms of their educational experience. The Lau decision 
recognized that language minority students have a right to an 
opportunity for effective participation in the regular instructional 
program. 

The Lau decision was based in large measure on t ho May. 25th 
Memorandum. Specifically, the Memorandum requires a particular 
combination of a/fir mat ive steps to "rectify the language 
deficienc ies " of limited English proficient students. This has been 
interpreted to mi.' an that a school district must offer special language 
assistance to limited English proficient students ; ; yuWi il so mus t help 
the students to attain mastery of specific skills and si ,jcct content 
aieas w thai students ca n of f ec live ly_ _p n r j J c i jJ.aie a t. ., ir appropriate 
age and grade level. 3'> The rationale for requ i r i ng mor e than just 1 
language assistance to "rectify the language deficicr. ies " of 
language minority students -,teins from the fact that as a direct, result 
of their English language deficiencies, these students have suffered by 
missing out on certain substantive anas ot instruction. The 
Memorandum refuses to allow language minor ty students to he penalized 
in theii education and, in (act, spec Hies .hat English language 
instruction is just one component of ,i laniuag*' minor ity student 1 '. 



educational entitlement: A school district or state must offer a 
specific two-pronged instructional program, including special language 
assistance and regular content and skills instruction.^ 

In Rios v. Reed , the Court also based its decision on the May 25th 
Memorandum. In addition to requiring affirmative steps, the Memorandum 
specifies that these steps must be effective .37 |, Rios v. Reed, 
plaintiffs sought information from a local school d i s tr i ct in an effort 
to assess whether the affirmative steps taken by the schools promoted 
academic progress and English 1 anguage prof i c i ency in language minority 
students such that these students could effect i vel y .part icipate in the 
regular educational system of the district. 38 Defendant school 
officials claimed that only "affirmative" steps were required pursuant 
to Lau and Title VI, and maintained that an investigation of facts 
directed toward the effectiveness of those steps was i r r el evan t . 39 The 
New York Eastern District Court in Rios disagreed, stating that "it is 
not enough simply to provide a program." An ineffective program, it 
found, was "as harmful to a child who does not speak English as no 
program at all ."^ 

In Castaneda v. Picked , the Fifth Circuit Court of Appeals held 
that the EEOA imposes a duty on states and school districts to take 
"appropriate action" to meet the needs of language minority students. 1 * 1 
The EEOA was enacted by Congress to codify the precepts of Lau, Title ' 
VI and the May 25th Memorandum and to extend the precepts as an 
affirmative obligation to all spates and school districts, regardless 
of whether or not federal funds were involved. 242 However, unlike Lau, 
Title VI or the Memorandum, the EEOA coins an appropriateness standard 
it specifies that appropriate action for language minority students 
must be taken. ^3 The Castaneda Court noted that Congress, in enacting 
the EEOA, did not provide guidelines by which to judge if a particular 
program is appropriate, and went on to enunciate its own. First, the 
court stated that state action is appropriate when it includes 
appropr iate pi ann i ng : 

1) It is based on sound educational theory, and 
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2) The program that was developed to implement the 
theory is reasonably calculated to do so 
effect ively.^ 

Second, the Castaneda Court specified that an appropr iate 
assessment program for language minority students must assess both the 



student's English language proficiency and his or her' knowl edge of 
substantive content and skill areas .45 J(be Court felt this^was 
necessary in order for a school di str ict 'to det^rmi ne the specific 
needs of the individual student, -whether for special language 
assistance, academic instruction to fill in content area knowledge , 
gaps, or a combination of both. This component parallels the 
two-pronged instructional program that must be provided under the 
"affirmative steps" standard expressed in the May 25th memorandum and 
di scnjr sed ear 1 i er . , 

v • , ■ 

Finally, the appropriateness standard enunciated by the Castaneda 
Court reiterates that the instructional program provided to language 
minority students must work in preparing students for effective 
participation, in the standard instructional program of. the school 
district. 46 |f the program fails, the actions of the schools may no 

I. "7 

longer' be appropriated' 

In effect, then, the Castaneda decision establ ished that an 
appropr iatT eaucat ion for language minority students includes the 
affirmative steps and effectiveness standards enunciated in Lau, Title 
VI and the May 25th Memorandum, as wel f as components related to..^ 
planning and assessment. 

Other federal courts have followed along similar lines of judicial 
reasoning and interpretation. In Cintron v. Brentwood Union Free 
School District , the Court recognized the Title IV and EE OA mandates to 
provide language minority students with appropriate language assistance 
and basic instruction required for effective participation in a regular 
^ instructional program.^ Among other factors, the assistance provided 
language minority students in the defendant school district did not 
have clearly established criteria nor instructional objectives that 

r 
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would have helped to ensure that such students could eventually and 
effectively participate in the district's regular program of 
instruction'.^ As such, the Cintron Court determined that the 
educational program for language minority students offered by the 
school district violated Title VI and, the EEOA. 50 

In, U.S. v. Texas , the Fifth Circuit Court of Appeals stressed 
another aspect of appropriateness as enunciated by Castaneda . The 
Fifth Circuit Court determined that the District Court's treatment of 
the EEOA claims in- the case were not consistent with the standard^ 
enunciated in Castaneda ;' The Castaneda standard that appropriate 
education for 1 anguage^mi "nor i ty students has to "work, " /that is, has to 
be effective , was not applied in assessing the educational .program 
actually provided to the students in Texas. 51 The Fifth Circuit Court, 
of Appeals reversed and remanded the District Court decision. 52 

Summary 

Under the EEOA, Title VI and the dictates of Lau, language 
minority students are entitled, at base, to an affirmative, effective 
*nH annronriate education. Further, the analysis of this baseline 

. - i i r / 

entitlement specifies several components of an affirmative, effective 
and appropriate education for language minority students: 

1) The instructional program must be based on sound 
theory and developed to implement the theory 
effectively, including the establishment of criteria 
and instructional objectives; 

2) An assessment program must evaluate students 1 English 
language proficiency and knowledge of substantive 
skill and content areas in order to determine the 
specific instructional needs of each individual 
student ; 

3) A two-pronged instructional program, consisting of 

y special English language assistance and of skills and 

content instruction, must be provided to prepare 
students for effective participation in the regular 
instructional program; and 
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L \) The instructional program must "work" to allow 
students effective participation in the regular 
program of instruction. 

The first two components broadly specify planning and diagnostic 
requirements of the baseline educational opportunity for language 
minorities. The third specifies both the program components and the 
goal of language minority instruction. The fourth states that the 
simple provision of an instructional program meeting these requirements 
is not enough: The program also has to work toward the specified end 
of enabling language minority students to effectively participate in 
the regular instructional program of the schools. 

BASELINE EDUCATIONAL RIGHT: ADEQUATE EDUCATION 

The Due Process Clause of the Fourteenth Amendment of the 
Constitution states that "no v state shall . - - deprive any person of 
life, liberty, or property without due process of law. "53 Rights 
deriving from the Due Process Clause can generally be categorized as 
either procedural due process or substantive due process rights. The 
basic issue that concerns us here is a procedural due process notion; 

_ • c • 11.. «-u~«- ~ ^~ ~ + ¥ ; r> *- o r- o c t ranriftt hp arbitrarily infringed 
or taken away by the state without adherence to some sort of procedures 
designed to ensure that the state's action is faj_r and not a rb i t ra ry . ^ 

Protected Interests 

Scrutiny of state action under the due process clause will take- 
place only if a protected interest is at stfeke. In education a number 
of protected interests have been recognized in legal analysis. The 
Supreme Court recogni-zed a ^property" interest in education in Goss v. 
Lopez when it ruled that "the state is constrained to recognize a- 
student's legitimate entitlement to a public education as a property 
interest which is protected by the Due Process Clause and which may not 
be taken away for misconduct without adherence to the minimum proce- 
dures required by that Clause. "55 | n recognizing this property 
interest, the Court acknowledged that students, in a sense, "own" their 
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education, at least insofar as the state can not take their "property" 
away from them without being fair about it. 



The property interest in education is not the only type of 
educational interest recognized in legal analysis. There also is a 
student's "liberty" interest. .Students 7 ', it is argued, should be free 
from the stigma associated with failure in school when failure is 
wrongfully or arbitrarily imposed, because the school has been unable 
to accurately or adequately assess student performance. 5; 6 In "right to 
treatment" cases involving mentally ill patients who are institution- 
alized, there is a recognized liberty interest that requires that 
patients be given something , i.e., treatment, to compensate them for 
their deprivation of liberty. By analogy, analysts have argued that 
students who are compelled to attend school for a specified number of 
years under compulsory education laws have a "right to treatment." 
These writers argue that students are entitled to something, e.g., an 
educational "quid pro quo," or some sort of baseline education in 
exchange for their 1 iberty.57 

Most recently, the concept of a protected interest in education 
has been combined with compulsory school attendance laws and the 
significant potential deprivation of a high school diploma pursuant to 
minimum competency testing (MCT) programs. This combination has been 
recognized by a Federal District Court in Florida and by the Fifth 
Circuit Court of Appeals in Debra P. v. Turlin gton as invoking the 
protection of the Due Process Clause. 58 

Whatever the specific formulation of the interest—whether as a 
"liberty," "property," or simply "protected" interest-it is clear from 
this discussion that the Rodriguez acknowledgment of a protected 
minimum educational quantum easily can be viewed as providing students 
with some baseline educational entitlement to which due process 
protections apply- 
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Under the due process framework, states which provide education 
cannot unfairly deprive students of thefr "protected interest" in an 
education. Courts have been reluctant to delineate the standards by ^ 
which such deprivation can be estab 1 J shed , ' but^ v i rtua 1 1 y every state 
legislature, state board of education and local school district has 
done so. 59 

Every state establishes certain minimum requ i remept s , f or high 
school graduation which are often amplified or further specified by 
local school .boards. 60 Nearly forty states have enacted minimum 
competency testing (MCT) legislation or administrative regulations, 
requiring high school students to demonstrate minimum profic'ency in 
certain "basic skills": usually reading, writing, basic math, and in 
some cases, "life skills," e.g., fillinopfat a job application or a W-2 
form. 61 In seventeen states, students must'Vass these tests, in 
addition to completing specified course requirements, in order to 
qualify for high school graduation and a diploma. 62 These statutes and 
regulations reflect the individual states' attempts to establish 
objective standards against which to assess student progress for the 
purpose of awarding or denying students a particular quantum of 
educat ion--t*ne high school diploma. As analysis of recent decisions by 
a Federal District Court in Florida and the Fifth Circuit Court of 
Appeals in Debra P. v. Turl inqton wi 1 1 demonstrate, in delineating 
certain "fairness" requirements with respect to the denial of the high 
school diploma, students' baseline educational entitlement can be seen, 
in part, as a right to adequate education in the basic skills and 
subject content areas required for high school graduation. 

Adequate Instruction 

The Debra P. v. Tur 1 i nqton decision established one critical 
standard for a baseline educational opportunity: adequate prior 
instruction in the subjects and skills that are. covered on a minimum 
competency test required for high school graduation.^- 
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In conjunction with a minimum competency testing challenge, the 
District Court in. Debra P. v. Turlington held that the plaintiffs in 
that case had a right to graduate from high school with a standard 
diploma, provided that they met all requirements fcr graduation 
exclusive of the minimum competency test. 6^ The Court stated that the 
combination of compulsory attendance, "obvious inadequacy" in prior 
instruction in the objectives which were tested, lack of sufficient 
notice of the test and its sanctions for students already in high 
school at the time, and the students' protected interest in education, 
resulted in finding that the students' constitutional rights were 
violated, insofar as the state withheld their diplomas based on their 
test f a i 1 ure.65 

The implemsjxta^ton of the "fundamentally unfair" minimum . 
competency testing program was deemed unconstitutional under the Due 
Process Clause of the Fourteenth Amendment by the Fifth Circuit Court 
of Appeals. 66 In upholding the District Court's decision, the Appeals 
Court further held'that "fundamental f a i r nes s" _ neces sar i 1 y requires 
more than just adequate notice and standard psychometric validity of 
the minimum competency test. The Court held that "fundamental 
fairness" requires that the test reflect only that which was actually 
tauq ht to the students. 67 The Fifth Circuit decision in Debra P. held 
that students must be ade quately instructed in the specific skills and 
objectives for which the state seeks to hold them accountable by virtue 
of a minimum competency test. 68 | n other words, a school district must 
• demonstrate having actual ly and adequately taught the material to. 
students prior to administering a test used for denying a high school 
dip! oma • 

The requirement of a "match" between a minimum competency test and 
actual instruction has been analyzed at some length in the legal and 
educational 1 i terat ures .69 Basically, a specific sort of "match" is 
required for all students. The test does' not have to be matched to the 
curricular requirements for high school graduation. Just because a 
student is required to pass a course in U.S. History, the MCT does not 
have to pose questions on the Civil War: Nor 'does the MCT have to 
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reflect the overall emphasis or content of the curriculum. Instead, 
the state must be prepared to demonstrate that whatever \± on the test 
was actually taught in an adequate manher./O 

Further, particularly in light of the trial court's discussion of 
due process protection to which students are entitled in a MCT-for- 
diploma program, 71 adequate instruction implies some sort of sequential 
instruction designed to afford students a fair opportunity to acquire 
proficiency through an appropriate developmental process. Adequate 
instruction also implies that a school district must offer students the 
opportunity to review targeted materials at „ time prior to 
administration of the test, particularly if students have not mastered 
an objective. 

The same adequate prior instruction standard can be applied,- by 
ar.alogy, to the curricular courses (e.g., U.S. History, General Math) 
required for high school graduation. Although the Debra P . decisions 
did not apply to the state's efforts to hold students accountable for 
certain subject content areas, by virtue of minimum high school 
graduation requirements, students logically should be instructed in the 
subjects that they are required to pass in order to graduate from high 
school. The Debra P . decisions stand for the proposition that a school 
district, in order to comport with the requirements of fundamental 
fairness imposed by the Due Process Clause, must be able to demonstrate 
thafwhat was required for high school graduation in the form of an 
MCT, was taught to the students. It seems equally fair to require a 
district to demonstrate having actually taught the information and 
skills covered in required courses prior to denying a diploma on the 
basis of not having such required courses. 7 2 

Summary 

All students, including language minority students, have protected 
interests in education subject to the requirements of fundamental 
fairness imposed by the Due Process Clause. By virtue of fundamental 
fairness, if the state and school districts impose test and curricular 
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requirement--, (or high school graduat i on , .ill r,t udent «, have I he right I*. 
:,ul I' iciont notice of requirements Tor graduation, the right to 
psychometr ical ly valid testing in relation to graduation requirements, 
and, most importantly, the right, to adequate instruction, as delinoaK-d 
above, designed to enable students to receive a high school diploma. 
Applying this standard of adequate instruction result.:, in the ■ 
recognition of the right to be instructed adequately in the skills and 
content that are covered on minimum competency tests and courses 
required for high school graduation. 

SYNTHESIS ON THE BASELINE R I G U T: A FAIR SHOT AT A HIGH SCHOOL DIPLOMA 

For decades, the plaintive cry that "Johnny can't read" has been 
heard throughout the United States. Under a simple formulation of 
equal opportunity, if "Johnny can't read" and "Juanito no pjedejeer , " 
there is little legal concern. Each child is benefitting equally from 
his education, and the right of the language minority student to equal 
educational opportunity has been discharged. But such a position 
suggests that educational opportunity can be poor, albeit equally so. 
This analysis has attempted to address the glaring need for students, 
particularly and specifically language minority students, to have a 
recognized entitlement to some floor or basel i ne in education below 
which equal educa t i ona 1 oppor t un i t i es cannot fall. 

, This analysis began by considering the language minority's 
entitlement to a baseline education from the perspective of- equal 
opportunity. Under this mode of analysis, it was argued that the right 
to equal educational opportunity must be premised on the recognition of 
some entitlement to a minimum quality or quantity of education, or else 
the right to "equal educational opportunity" is an illusory and 
meaningless entitlement. 

With respect to federal statutes guaranteeing equal educational 
opportunity, language minority students' underlying baseline right to 
education. is an entitlement to affirmative , effect i ve and appropriate 
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ediic.it ion. A language minority's right to on affirmative, effective 
and appropriate education, as developed in this paper, did not specify 
a preference for bilingual, CSL, of other -identified methods of 
instruction. Instead, analysis of the baseline entitlement identified 
planning, diagnostic and program requirements of an affirmative, 
effective and appropriate educational program for language minority 
students--al 1 of which must work in an interrelated fashion to allow 
language minority students to participate effectively in the rennjar 
jMStrucXlopaj program of the school system . For greater descri[tive 
.clarity, the baseline educational entitlement to an affirmative, 
effective and appropr i ateeducat i on can be coined "the right to 
effective'participation in the regular instructional program of the, 

schools." 

Whi le this egual opportunity analysis goes some distance in 
delineating the language minority's baseline educational entitlement, a 
missing component in the analysis involves the definition of where the 
baseline educational program is supposed to lead and under what 
circumstances. In other words, the right to effective participation in 
the regular instructional program outlined in this analysis lacks a 
spec i f i ed end ■ wnat is reguiai hishuuiuh ^u KK o^^- ^ r , . 
students? What are students supposed to achieve by virtue of 
proceeding through a regular program of instruction? 

To link effective participation to a specified end, one can 
develop hypothetical constructions: For example, "effective 
participation in the regular instructional program" "in which all 
students will achieve an eighth grade reading level," or "in which all 
students will successfully pass a minimum competency test in basic 
skills." A baseline educational entitlement constructed in these ways 
could be coined a "right to read" or a "right to minimum proficiency in 
bas i c skills." 

Complementary to the equal opportunity analysis, discussion of the 
baseline educational entitlement argued that under a due process 
formulation, education is a protected i nterest- wh i ch cannot be 



arbitrarily i nf r infl.-d or taken away l,y tin: state without .kIIici i-iw..- In 
pror.eduies designed to ensure that the state's action is fair. 
Analysis of the Dehj a V. v . Ju i r 1 i iiicj.t on decisions provides the inissiiui 
baseline educational entitlement standard. To the extent that states 
and school board-, have specified baseline test and curricular 
requi roments for qrndimtion from hi qh school, application of 
fundamental fairness requires that the state provide all its student-, 
with sufficient notice of these high school graduation requirements, 
psychometr ical 1 y valid assessments in relation' to graduation 
requirements and, most importantly, adequate educat ion. Students' 
right to ade quate educat ion, in essence, means that all students have a 
right to a program of instruction which actual ly teaches the skills and 
content covered on minimum competency tests and in courses required for 
high school graduation in an appropr i ate developmental sequence and 
with the opportunity for review. 

Under the equal -opportunity analysis, it was argued that a 
baseline right must underlie the right to equal opportunity for the 
notion of equality to carry any true meaning: There must be a baseline 
or a floor entitlement to ensure that students do not. receive equally 
poor or offensive opportunities. The due process analysis furtucr 
supports this line of argument: Education is viewed as being subject 
to the principle of fundamental fairness embodied in the Due Process 
Clause of the Fourteenth Amendment. While not specifically prohibiting 
equally poor educational opportunities, the due process analysis 
subsumed into the equal opportunity analysis prohibits equally unfair 
educational opportunities. 

Merging the due process analysis with the equal opportunity 
analysis, then, dictates where the regul ar • program of instruction must 
lead and under what conditions: To the extent that states and school 
boards impose baseline requirements for graduation from high school, 
and in order for states and for school boards to meet the requirement 
of fundamental fairness, the regular program of instruction must 
adequately teach the skills and content covered on minimum competency 
tests and in courses required for high school graduation. The 
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syntlw.is, in hiirf, |iit,viiii-. I . i .if|u.»|«- rni n.,i ilv ■. t ud.-nt with .) r.<|bl 
, () ", i)it . .,| lo ," ,, t any test or (.111 i i< ill. n i «-.|u i i f-iiwnt lor rerript ol 

t lie hi wli school tl i pi oiiui . 

• The Debra P. Court adopted Just- such a f orimil.it ion and synthesis 
in its determination that denial of diplomas based on an unfair test 
violates the Iqual Protect ion Clans,! of the Constitution."/. 5 Ih<< Cour I 
stated that the test had to be a "fair test of that which was taught." 
The Court stated that if the test was not fair (i.e., if it did not 
comport with the kinds of due process protections outlined above, and 
specifically, if it did not cover material adequately taught to the 
students), then it could not.be rationally related to a state interest 
(i.e., it would be in violation of the Equal Protection Clause). 

In effect, the Debra P. Court stated that due process violations 
of the type described establish an equal protection violation. If the 
test isn't fair , it violates the Equal Protection Clause, even without 
strict judicial scrutiny of a suspect class and without recognition of 
education as a fundamental interest, because an unfair test cannot be 
rationally related to a state interest . 

The present analysis follows along the lines of the Debra P. 
decisions. Equal ity in education is meaningless without some 
bottomline notion of qual ity in education. The baseline 
constitutionally acceptable "quality" education envisioned by this 
analysis and by the Debra P. decisions is simply adequate instruction 
in the materials and subjects, if any, required by a state or school 
district by virtue of a test or curricular requirements for high school 
graduation with a standard diploma. Moreover, this analysis argues 
that the minimally acceptable "quality" of education for language 
minority students, under applicable federal law, is education that is 
affirmative , appropriate and effective . Combined, these analyses state 
that the minimally required, or baseline, educational entitlement for 
language minority students is a righr to adequate, affirmative, 
appropriate and effective education in thos e skills and subject^jf, 
any, required for a high school diploma . 
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high school cl ip l oin.. . 

What does the student ri«)ht t ... .in "« >|U.> 1 1 y •«»>»' '' lu,t " •'< " ' 'l' 1 
school diploma mean? In a general sense it means that court-,, at this 
time, have not specified one absolute bosel i ne standard, e.g., nn 
eighth grade reading level. Instead, states and school boards set 
whatever baseline requirements for graduation that local political 
processes will allow. 7'* 

More importantly, a "fair shot" at a high school diploma does not 
require that e»ery student receive the diploma. That is, the baseline 
educational entitlement does not require that all students must meet 
local baseline standards for graduation. Rather, the act of teaching 
and instruction, win ie i n l er i c i a lcu wilh cluu^ik. 

learning or meeting requirements, is viewed as a separate act subject 
. only to fairness principles. There is responsibility on the part of 
the schools to adequately instruct all students towards a high school 
diploma, yet it allows that some students, although adequately taught, 
may be denied the diploma. Given a fair shot, it is not difficult to 
list any number of reasons why a student would be denied a diploma, 
e.g., students could fail to do classwork and homework or students 
could "cut" numerous classes without excuse. Hence, th i s , cons t r uct i on 
of a student's baseline educational entitlement follows the trend of 
the judiciary in acknowledging that even best educational efforts may 
not always result in certain guaranteed student outcomes. 75 



25 



I in.,! | ( m- t i > I I , 1 1 ' till-. . n i- • I / I >" ' '■•'!"■' 1 1 r 1 ■" 1 



I .it 



!,,,!, .. |,.,..| i ] i 1 1 1 ■ I. ■ •. ii'. I I"-'--'" I I"" ■■■ ■"■ I I" ii'l ! •" I" ' 



! „,.,...- ...in-.. , ! , .t.i.i. ni , ■.-..! .mil. ui'<. ," ... n-"- 

l.m.iu.ui- num.., My, stud.-ut . m.d.-i this '.yii I Iws i .or nil i ' ' ■' 
(,.,... 1 inr ,..!„, ,,t ..,>,.,., t uui ly <!.-.< uss.-d i n I .-• <lu«- |" <»< 

,,,„(<•< I io.r. ( ion ..I this I-'I"-' • lnn.|u...|f mil... il .-. .u r lui Urn 
| ,. !.,. ,,| i , I ,,| i ,., i iur. Hi.il lii'-.l ''''I I ,i i n I fdri ul ly 

iiis,,,,.,,.^ .,; ., It..-,- ..i r nil i t !••<! lo .111 .ill uwlivr, H in. I 1 ..u,i 
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|.„K)uage minority ri.|hl to r, "f.,ir shot" m - high school diploma. 

CONCLUSION 

The baseline educational - >t lenient of language mino.il/ stud-nts 
to a "fair shot" at the high r " ; I diploma has been discussed here in 
broad terms. The purpose of t. >per was to analyze the legal basis 
for a baseline, in addition to n . - ,ual educational opportunity for 
language minority students, and to establish the existence of extant 
standards for language minority education that generally require a 
:: fair shot' 1 ai a high sehuul diploma. 

Earlier in this paper it was asked whether the language minority 
student is entitled to more than an opportunity e^ua± to that afforded 
to other students. Specifically, the paper questioned whether the 
language minority student is entitled to some baseline educational 
opportunity that can be independently and objectively defined. In 
short, is there some floor beneath which no language minority student's 
education can sink? The baseline opportunity analysis presented in 
this paper answers this question affirmatively by strengthening and 
supporting extant equal opportun i t y ana 1 ys i s . Additionally, the 
baseline opportunity analysis may pave the way toward expanding legal 
analysis in education in a critical area-educational malpractice. 
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Courts have refused to recognize that states or school districts 
have a duty to educate their students that can be enforced through 
actions for educational ma 1 pr ac t i ct . 76 An action for educational 
malpractice involves establishing: 0) that school districts or states 
have a duty to provide their students with a level of instruction that 
can be measured against some objective standard, (2) that they breached 
that duty, and (3) that the harm thereby suffered by the student was 
proximately caused by the breach of duty, or malpractice, on the part 
of the educators. 77 Courts have been unable*to find these requisite 
elements in actions brought to date, and have been extremely reluctant 
to move in the direction of recognizing this cause of action. Most 
particularly, courts have been unable to find that school districts and 
states have a duty to provide their students with a level of 

7R 

instruction that can be measured against some objective standard.' 
However, the recognition of a "fair shot" at a hi^gh school diploma for 
language minority students opens up the entire question of a school 
district's duty to educate its students at some minimal level of 
adequacy. 

The standard of adequacy enunciated by the Debra_P. Courts 
involves imposing an object i ve standard of care on the educational 
system that poses no greater burden on states than that which they 
carve out for themselves by set t i ng object i Ve requirements, either in 
the form of minimum competency testS j0 r specific subjects for high 
school graduation. Since school districts and states are required to 
take affirmative steps to meet the needs of language minority students 
under federal law, in the event that they establish regular instruc- 
tional and assessment programs, they are required to ensure that 
language minority students can participate effectively in those 
programs. A state or district could be susceptible to an educational 
malpractice claim on behalf of language minority students, in view of 
the state's affirmative duty, and the objective standards for students 
established by the state or district in the form of MCT or high school 
graduation course requirements, if the language minority student was 
not provided with a "fair shot" at the high school diploma. 79 Since 
this analysis has provided delineation of components for the language 
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minority student's baseline educational entitlement pursuant to the 
notion of a fair shot at a high school diploma, in the event that the 
state or district falls short of minimally providing a fair shot, the 
state or district could be liable under a theory of educational 
malpractice or, alternatively, under the view that such action (or 
"inaction," in this case) violates the Title VI and the EEOA require- 

On 

ments to "effectively" educate language :;;iority students. 

The discussion here has simply tried to cement a legal floor 
beneath which no language minority's education can fall. To the extent 
that this analysis succeeds, as a bottom line, language minorities have 
a baseline right to a "fair shot" at a high school diploma. The 
analysis is at once modest and bold. On the one hand, the posited 
entitlement does not ensure that language minorities will be able to 
pass requirements for high school graduation or even to read. The 
entitlement only guarantees that states and school districts must 
demonstrate that they have given the language minority student a "fair 
shot" at a high school diploma by showing that they have adequately, 
affirmatively, appropriately and effectively instructed the student in 
all the skills, concepts and courses required for high school 
graduation. As such, the analysis suggests modesty. On the other hand, 
the analysis is "somewhat bold. A simple equal educational opportunity 
analysis provides the language minority student with no bottomline 
entitlement. Previous legal analyses on the educational rights of 
language minorities have not addressed floors beneath which educational 
opportunities cannot sink,,, This analysis takes one important step 
towards guaranteeing that language minorities have such a baseline. 
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ENDNOTES 



iBrown v^Board of Education 3*7 U.S. A8 3 (195*). Although there 
is a,sTg^TF7c1^rirrvh^ literature as to a general right 

to equal educational opportunity exists under the Cons t , tut . on , or _ 
whether there is merely a right to education free from ^'^ discrim- 
ination, Brown repeatedly has been, cited .n support of a r.ght to equal 

' . ' — ; .„:«■» q pp P n Levin. "The Courts, Congress and 

educational opportunity. bee, e.g., Levin, ■•<= » 3 

Educational Adequacy: The Equal Protection Predicament, 39 MD. L. 

REV. 187 (1979),-and Kutner, "Keyes v. School District Number One A 

Constitutional Right to an Equal Educational Opportunity? 8 J. LAW 

AND EDUC. 1 (1979), for a discussion of the Const i tut . cnal di mens ions 

of the right to equal educational opportunity. This ar «cle does not 

posit a constitutional right to equs! educational oppor Hty £ej_se, 

but rather analyzes and discusses the implications of 351 presumed 

right to equal educational opportunity based on the Constitution, 

federal or state statutes, or a moral imperative that does not carry 

with it a guarantee of a floor or baseline, below which equal 

opportunity, by definition, cannot fall. 

2|_au v. Nichols *1* U.S. 563 097*0; hereinafter referred to as 



Lau . 



3 | b i d . at 566. 

*As used in this paper, "language minority" students are those 

r^ationa? or igi n minor ity'students with limited Eng 1 i sh 1 anguage _ 

proficiency. This paper does not d.scuss wnac .5 ff!\»r - ' 

or "limited English" proficiency, but adopts this def. n. t.o for 
purposes of the analysis herein. See generally Fos f", BMingua 
Education: An Educational and Legal Survey," 5 J. LAW AND EDUC «9 
(1976); Comment, "The Legal Status of Bilingual Educat ■ on _ . n Amer ca s 
Public Schools: Testing Ground for a Statutory and Constitutional 
Interpretation of Equal Protection," 17 DUQ. L. REV. ^73 (1978), 
o^ent "Tne Constitutional Right of B i lingual Ch i dr en to an Equal 
Educational Opportunity," *7 S. CAL. L. REV. 9*3 (197*). 

5 Se e generally Coleman, "The Concept of Equality of Educational ■ 
Opportunity!" 38 HARV. EDUc! REV. 7 (1968); Kurland, "Equal Educational 
Opportunity: The L i mi t s of Cons t i tut i ona 1 Jurisprudence Undefined, 35 
U CHI. L. REV. 583 (1968); Coons, Clune and Sugarman, "Educational 
Opportunity: /? Workabl e Const! tut ional Test for State F 1 nanc 1 a I 
Structures!" 57 CALIF. L. REV. 305 (1969); A. Wise, R, ch School s P ,oor 
Schools: The Promise of Equal Educationa l Opportunity (Chicago IL 
University of Chicago Press, p68); Michelman "The Supreme Court, I960 
Term, Foreword: On Protect i njf the Poor through- the Fourteenth 
Amendment," 83 HARV. L. REV. 7 (1969); Levin, supra, note 1, Kutner, 
supra note 1. These wr i ters prov i de deta i led expl anat . ons and 
an. "is of the "inputs," "outcomes" and "equal bene , ts" theories of 
educational opportunity identified in this paper. See also ^ n ^ St 
and Wise, "Developments in Education L . t . gat . on , 5 J. LAW and EDUC. 
( 1976). for additional def initions. . 
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^See, e.g., Serrano v. Priest 5 Cal . 3d. 584 (1971 ) 5 Hob son v r 
Hansen 269 F. Supp. 401 (D.D.C. 1967), aff'd sub. nom. Smuck v. Hobson 
408 F. 2d. 175 (1969) • 

?See text accompanying note 5 supra. 

^See text accompanying note 5 supra. See also, e.g., Lau v. 
Nichols 414 U.S. 563 (1974). 

9 414 U.S. at 569. See generally Roos, "Bilingual Education: The 
HispanicResponse to Unequal Educational Opportunity," 42 LAW AND CONT. 
PROB. Ill (1978); Grubb, "Breaking the Language Barrier: The Right to 
Bilingual Education," 9 HARV. C.R.-C.L.L. REV. 52 (197*0; Teitelbaum 
and Hiller, "The Legal Perspective," in Bilingual Education : Current 
Perspectives (Arlington, VA: Center for Applied Linguistics, 1977). 

1 °4l4 U.S. at 566. 

11 See Levin, supra, note 1 at 225-265, and Tractenberg, "Tne Legal 
Implications of Statewide Pupils Performance Standards, " ECS-MCT Work- 
shop Paper, at 31-37, for discussion of "equal opportunity" analysis. 
Tractenberg and Levin make a distinction between analytic notions of 
equal opportunity and minimally adequate opportunity, arguing that the 
Equal Protection Clause of the Constitution is susceptible to both 
types of interpretations. See Michelman, supra, note 5 at 7, for the 
initial development of the idea that the Equal Protection Clause 
encompasses notions of adequafcy and text accompanying note 5 supra. 
See also Preovolos, "Rodriguez Revisited^. Federalism, Meaningful 
Access 2nd the R.i"ht to en Adequate Erliir.at ion. " 20 SAN. C.L.L. REV. 75 
(1980)." "~ 

12 See text accompanying note 5 supra. See also Dimond, "The 
Constitutional Right to Education: The Quiet Revolution," 24 HAST. L.J. 
1 087 (1973) for a discussion of the constitutional right to a minimally 
adequate education implicit in the Fourteenth Amendment, although not 
in terms of equal opportunity analysis. 

1 3 1 n this school financing case, the court held that since 
education was not a fundamental right, the policies of alleged wealth 
discrimination which were at issue could not be subjected to strict 
scrutiny under equal protection ana 1 vs i s . San Anton io Independent 
School District v. Rodriguez 411 U.S. 1 , 35 (1973). 

1 ^ I d . at 37. 

1 5 1 d . at 35-36 . See Preovolos, supra, note 11, for a thorough 
discussion of the Rodriguez decision's implications for adequate 
education. See also Roos, "The Potent i a 1 I mpact of Rodriguez on Other 
School Reform Litigation," 38 LAW AND CONT. PROB. 566 (1974). 

16u.S. CONST, amend. XIV, § 1; Title VI of the Civil Rights Act of 
1964, 42 U.S.C. § 2000(d) (1976); The Equal Educational Opportunities 
Act of 1974, 20 U.S.C. § 1703(f) (1976)- 
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W La u v. Nichols, W U.S. 5^3 0 974); Title VI of the Civil 
Riqhts A ct of -196^ , V 2 U.S.C. § 2000(d) (1976); May 25th Memorandum, 35 
Fed.' Reg. U'595 (1970); The Equal Educational Opportunities Act of 
197^, 20 U.S.C. i 1703(f) (1976). 

l8 TJ.S. CONST, amend. XIV, § 1. 

19A1 1 states and school districts have in some sense defined 
baseline educational opportunities insofar as they mandate, by law or 
administrative regulation, 'those things which a student must uo and 
know in order to graduate from high school See, e.g.. Con. Laws of . 
N.Y. Ann. Art. 65 S *2M, Fla. Stat. Ann. Tit. 15 § 233.061 et seq. A 
recent federal court decision specifies what states must do in order to 
provide a baseline educational opportunity in the minimum compet ency 
testing context. Dehra P. V. Turlington klk F. Supp. 2k (1979); aff d 
in part, vac. in part, rem'd i>kh F.~2nd 397 0981).,, 

20 U.S. CONST, amend. XIV. 

21see generally G. Gunther, Constitutional Law (New York, NY: The 
Foundation Press, Inc., 1980). 

22| n s„ n Antonio Independen t School District v. Rodriguez,, hU 
U.S 1, 377 the court held that education is not a fundamental interest 
and'that laws which affect and impinge on education are not necessarily 
entitled to strict judicial scrutiny. However, for the purposes of 
this analysis, it is not necessary to recognize "students" as a suspect 
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